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DISCUSSION: The nonimmigrant visa petition was denied by the
Directcor, Nebraska Service Center, The matter 1s now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petiticoner operates a gas station and convenience store. It
geeks to continue the employment of the beneficiary in the United
States ag its president. The dirvector determined that the
pecitioner had not established that the beneficiary would be
employed in the United 8tates in a managerial capacity. The
director alge determined that the petitioner had not established
that the beneficiary had been employed abroad 1in a primarily
managerial or executive capacity. However, this 1s not an igsue
for an extengion and ghould have been addressed in the original
petition. This issue will not be discussed in thisg proceeding.

On appeal, counsgel sgtateg that the decision of the director ig
arbitrary and capricious in that the applicant ig clearly eligible
for the c¢lasgification sought. Coungel further gtates thait the
director's conclusion that the duties of the position do not meet
the definition of a managerial or executive pogition is erroneocus
and without any foundation. Counsel argues that the director's
conclugion that the application failg to esfablish that the United
States operation is able to support a managerial or executlve
pogition is likewige without foundation. Counsel indicates the
petitioner's corporate Lax returnsg for 1985 clearly 1ndicate
income sufficient to support a managerial or executive position
with & gregs income in excess of $372,000. Counsel submitg the
petitioner's corporate income tax return for 200C to ghow that the
corporation's gross receliptg have rigen to in excess of $465,000.

To establish -1 eligibility under section 101{a) (15) (L} of the

Imrigration and Natlonality Act (the Act), 8 U.8.C.
1101 {a} (18) (L), the petitioner rmust demenstrate  that the
beneficiary, wlithin three vears preceding the beneficiary’'s
application Zfor admission into the United States, has been
employed abroad in a gqualifying managerial or executive capacity,
or in a capacity involving gpecialized knowledge, for one

continucus year by a gualifving organization and seeks to enter
the United States temporarily in order to continue to render his
or her services to the same employer or a subsidiary or affiliate
thereocf in a capacity that is managerial, executive, or involves
specialized knowledge.

8 C.F.R. 214.2(1) (3) states that an individual petition filed on
Form TI-129% ghall be acconpanied by:

(i} Evidence that the petitioner and the organization
which employed or will emplcoy the alien are qualifying
organizationg asg defined in paragraph (1} (1) (ii) (G) of
thig section.

{ii) Evidence that the alien will be ewmployed in an
executive, managerial, oY specialized knowledge
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capacity, including a detailed degcription of the
gervices toe be performed.

The issue in thig proceeding ig whether the petitioner has
established that the beneficiary will be employed in a primarily
managerial or executive capacity.

Section 10i{a)(44)(A) of the &Ackt, 8 U.8.C. 1101l(a)i44){an),
provides:

"Managerial capacity® meang an aggignment within an
crganization in which the emplovee primarily-

i. manages the organization, or a
department, gubdivigion, function, or
component of the organization;

ii. superviges and controls the work of other
gupervigory, professional, or managerial
employeses, or manages an aggential function
within the organization, or a department or
subdivigion of the organization;

iii. 1f another employese or other employees
are directly supervised, has the authority to
hire and fire or recommend thoge ag well as
other perscnnel actions (gsuch as promotion
and leave authorization), or i1f no other
employee 1s divectly supervised, functions at
a @enilor level within the organizational
hierarchy or with zrespect to the function
managed; and

iv. exerciges discretion over the day-to-day
cperations of the activity or function for
which the emplovee has authority. 2
firgt-line supervigor is not consgidered to be
acting in & managerial capacity merely by
virtue of the gupervisor's supervisgory duties
unlesgs the employaes superviged are
profegsional.

Section 101 (a) (44) (B) of the Act, 8 U.8.C. 1101(a) (44} (R),
provides:

"Executive capacity” means an assignment within an
organization in which the employee primarily-

i. directs the managemant of the
rganization ¢r a major component or function
of the organization;

11l. establishes the goals and policies of the
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organization, component, cor function;

iii. exercises wide latitude in discretlonary
decigion~making; and

iv. receives only general supervigion or direction
from higher level executiveg, the board of directorg,
oy stockhelderg of the organization.

In the petition, the petitioner described the beneficiary's job
duties as follows:

Superviging the day to day cperationg of the busginesgs,
gsuperviging employees and reviewlng the Ifinancial
statug of the company.

The petitioner was incorporated in the State of Florida on
December 4, 1998. The record shows that the petitioner paid
galaries and wages of only $2,9%987 in 18%9 &and $1,5%0 in 2000. As
of the filing date of August 11, 2000, four persong were employed
by the firm including the president, a full-time sales person, a
part-time sales pergon and a part-time cleaner.

The petitioner’'s description of the beneficiary's job dutieg is
ingufficient to warrant a finding that the beneficlary will be
employed in a managerial capacity. The beneficiary's duties as
outlined are vague and general and do not provide comprehensive

data about the beneficiary's daily activities. It appears, at
most, the beneficiary will be performing operational rather than
managerial duties. The petiticner hag provided ingufficient

evidence to egtablish that the beneficiary will be managing or
directing the management of a function, department, subdivigion or
component of the company.

Based upon the record, the petitioner hag not provided evidence
that the beneficiary will be managing a subordinate staff of
professional, managerial or supervigory personnel who relieve him
from performing non-qualifying duties. Rather, the beneficiary is
the individual performing the necessary tasks for the ongoing
operation of the company, rather than primarily directing or
managing those functions through the work of others.

Beyond the decisicon of the director, the record 1s not persuasive
and does not contain sufficient documentaticon to establish that a
gqualifying relationship exists between the petitioner and a
forelgn firm, corporation or other legal entity. See 8 C.F.R.
214 .2(1) (1) (1iy (@) . As the appeal will be dismissed for the
reasonsg stated above, this issue need not be examined further.
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In visa petition proceedings, the burden of proving eligibility
for the benefit sought zremaing entirely with the petitioner.
Section 291 of the &Act, 8 U.S8.C. 1361. Here, that burden has rnot

bheen met.

ORDER: The appeal 1g dismigsed.



